BEFORE THE ENVIRONMENTAL APPEALS BOARD! i 16 P30
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY o

WASHINGTON, D.C. EXVIR.APPEALS BOARD
) |
Inre: ) :
Seminole Electric Cooperative, Inc. ) PSD Appeal No. 08-09
) : A
)
Permit No. PSD-FL-375 )
)

EPA REGION 4’s BRIEF REGARDING REVIEWABILITY OF PERMIT

On May 19, 2009, the Environmental Appeals Board (“EAB” or “Board”) issued an

Order reqﬁesting EPA Region 4, in consultation with the Office of Generél_Counsel, to filea
brief in the above-captioned matter responding tb a series of questions regarding the
reviewability of a pérmit that was prepared in draft form under a Prevention of Significant
Deterioration (“PSD”) program that was delegated and issued in final forrh after the approval of
the PSD program into the Florida State implementation .Plan (“SIP™). The underlying case
involves an appeal of a PSD permit issued by the Florida Department of Environmental
Protection (“FDEP”j under the Clean Air Act (“CAA”) to Seminole Electric Cooperative
(“Seminole”™) for the construction of a new coal-fired, 750-megawatt urﬁt at Semiﬁole’s Palatka,
Florida facility. .
As discussed more fully below, Region 4’s position is that the EAB does not have the
~ jurisdiction to consider this appeal of the PSD permit issued to Seminole because FDEP did not
issue the permit in final form on the basis of delegated federal authority. However, Sierra Clﬁb’s

timely submission of public comments in accordance with the then-applicable implementation

plan preserved its rights under federal law to obtain judicial review of FDEP’s action. If Florida

law does not permit judicial review of the permit under the circumstances present in this case, or




FDEP does th take corréctive action to enable review in a Florida judicial forum, Serﬁinole will.
not have a valid PSD pe;rmit under federal law because the CAA requires that Sierra Club have
an opportunity for judicial review under the circumstances in this case. -
I BACKGROUND
A ~ Federal and State Laws App'ly to Permitting Air Pollution Sources in Florida
The crux of the dispute before the Board over the rev.iewability of the Seminole permit is
the interaction of the state and federal law applicable to the permitting of air pollution sources in
the State of Florida. The applicable federal law derives from the proviSiohs of the CAA énd the
Code of Federal Regulations (“CFR”) discussed beléw and in prior opinions of the EAB. The
govemiﬁg state law is found in the relevant sections of the Florida Statutes and Florida
‘Administrative Code. Seminole_ must construct and operate Unit 3 at the Palatka facility in
compliance with both federal and state laws.

Under section 165 of the CAA, a major source of air pollutants may not be constru?:ted |
without a PSD pérmit. 42 U.S.C. § 7475(a). This requirement of federal law can be satisfied by
obtaining ..a preconstruction permit under a PSD .program that is administered within a state in
one of the following three ways: -

First, the program can be run by EPA pursuant to a Federal Implementation Plan .(“FIP”).

Second, EPA can delegate its authority to operate the PSD program to a state, in which

case the state issues PSD permits as federal permits on behalf of EPA. Third, EPA can

approve a state PSD program if it meets the applicable requirements of federal law, in
which case the program is incorporated into the state’s “State Implementation Plan”

(“SIP”). In this last instance, the state would conduct PSD permitting under its own
authority. . :

In re Milford Power Plant, 8 E.A.D. 670, 673 (EAB 1999) (internal citation omitted).
Under the third form of PSD program administration discussed above, the state program

must meet the requirements of 40 CFR § 51.166 of EPA’s regulations to be approved by the
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Agency. When EPA approves a state PSD program, it determines that compliance with the state
laW by the state permitting authority will be sufficient to ensure compliance with the PSD
permitting requirements Qf the CAA. Upon SIP-approval,-the state regulations that are approved
as the SIP have the force and effect of federal laW and are federally-enforceable. 42 U.S.C. §§
| 7410; 7413; see also Nai’l Mining Ass'nv. EPA, 59 F.3d 1351, 1.363-1634 (D.C. Cir. 1995);
Unioﬁ Electric Co. v. EPA, 515 F.2d 206, 211 (8" Cir. 1975) aff’d 427 U.S. 256 (1976). Thus, in
the case of SIP-approved PSD programs, the federal law and state law governing issuance of
construction permits for large air pollut_ibn sources are essentially the sar;ie. See In re Milford_
Power Plant, 8 E.A.D. at 673 (stéte conducts PSD permitting “under its own authority™).
HéweVer,_ if EPA determines that compliance with state law is insufficient to meet the
PSD permitting reqﬁirements of the CAA, EPA may withhold approval of a state PSD permitting
program. 40 CFR § 52.21(a)(1). In thesé cases, either EPA (under the ﬁrst form of program
administration described above) or the state (through the second form of administration) must
“apply the federal regulations found at 40 CFR § 52.21 and Part 124 to ensure compliance with |
federal law. In these circumstances, the federal law applicable to PSD permitting can operate in
pafallel_.with the state law governing construction permits because both fqrms of law ér'e
.independently ‘applicaﬁle. Under the second form of program administration, if EPA delegates
the responsibility to implement federal law to a state permitting authority, the state has a
- responsibility to ensure compliance vﬁth both federal léw and state law, but these laws are not
neqessarily one and the same. See In ré West Suburban Recycling and Energy Center, L.P-., 6
E.A.D. 692, 707 (EAB 1996). In these circumstances, a construction permit issued under state

law is not necessarily a PSD permit meeting all the requirements of federal law. /d. at 710.



B. Historical Su’mmarsr of Florida’s PSD Program’

The administration of the PSD program for eleetric power plants in F lorida has followed
an unusual path. There have been several changes over time between the three forms of
administration described above, including the most recent change during the pendency of the
process for issuing the Seminole permit.

Electric power plants subject to the Florida Power Plant Siting Act (“PPSAf’) (a state law |
found at Florida Statutes Section 403.501 et. seq.) have historically been permitted by FDEP
(through a federal delegation of authority from EPA) under the federal PSD program rather than
the F loride SIP-approved PSD permitting program. The Florida PSD program was initielly
approved by EPA into the Florida SIP on December 22, 1983 (48 Fed Reg. 52,713). The
approval transferred to FDEP the legal authorify to process and issue PSD permits to sources in
Florida that are required to obtain PSD permits. |

One category of sources not covered by EPA’s 1983 approval of Florida’s PSD program
was electric poWer plants. This was -because, at the time, a separate Florida law known as the
F lo;ida PPSA, required permits for electric power plants to be issued solely by the Power Plant
Site Certification Board under the PPSA, rather than by FDEP under Florida’s PSD regulations.
Such a conflict between the PPSA and Florida’s PSD program created impediments to
implementation and enforcement of the State’s PSD program by FDEP fqr such power plants and
precluded EPA’s SIP-approval of Florida’s PSD program as to these eources. As aresult, for
electric power plants subject to the PPSA, FDEP has been operating 'und.er either a partial or full

delegation of authority to implement the federal PSD program since 1983, while various attempts

' A complete and detailed history of the Florida PSD program is provided in the recent
rulemakings approving Florida’s PSD program into the SIP. 73 Fed. Reg. 18,466,18,471 (April
4,2008)(Proposal); 73 Fed. Reg. 36,435, 36,437 (June 27, 2008) (Final rule). This section of the
brief provides a summary for purposes of responding to the Board’s questions.
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to amend the PPSA to correct the conflict were made. On November 5, 1985, EPA delegated
partial authority to FDEP to conduct the technical and administrative portidn of the federal PSD
program for power planfs subject to the Florida PPSA (with EPA retaining final permitting
authority). Letter from Jack E. Ravan, EPA Region 4, to Victoria J. Tschinkei, Florida
Department of Environmental Regulation (November 5, 1985) [Exhibit 1 (attached)].

In 1993, the Florida Legislaturé amended the PPSA to address concerns over the
inappropriate influence of the Florida Power Plant Siting Board’s certification decisions on the
PSD permitting process. In light of this 1993 ame'ndme_nt to the PPSA, FDEP requested that
EPA grant it full federal delegatidn of PSD permitting authority for sources subject to both the
jfederal-PSD regulations and the PPSA. Be;:éuse the'1993. PPSA amendment rrilade. clear that
FDERP is the final permitting authority for PSD and new source feview'permits and can act in a
manner different from the PPSA Siting Board if Florida’s PSD or new source review regulations
require such a different action, EPA grahted full federal delegation to FDEP on Oc’;ober 26,
1993. Leﬁer from Patrick Tobin, EPA Region 4, to Virginia Wetherell; F loridé Department of
Environmental Protection (October 26, 1993) [Exhibit 1 to Sierra Club’s Motion to Hold _A
Pfoceedings in Abeyarice (EAB Docket Item # 16)].

| In the October 26,-1993 letter, EPA explained that, “[w]e have determined that the
proéedures for new source review by the State of Florida provide an adequate and effective
procedure for the implementation of the PSD program ... We héreby delegate our authority for
all portions of the Federal PSD' program, as described in 40 C.F.R. § 52.21, to the State of
" Florida for sources subject to review under the PPSA located or to be located in the State of
Florida and subject to review under .the federal regulations for PSD.” The October 26,1993

letter further identified the requirements of the full delegation, including compliance with 40



CFR § 52.21 as well as public participation requirements found at 40 CFR §§ .124'3_124'14;
124.15-124.19. Page 3. | |

The statutory amendment to the PPSA made By the Florida Legislature in 1993 formed
the basis of the State’s 2006 request for EPA approval to apply Florida’s SIP-approved PSD
program for other sources, rather t_han the federal PSD program, to sources subj ect to the PPSA.

- C. Current Status of Florida’s PSD Program

On Febm@ 3, 2006, FDEP submitted SIP revisions to EPA modifying Florida’s PSD -
rules and explaining why the State’s PSD permitting program should be SIP-approved for all
sources, including electric power plants.? After an initial attempt to issue a direct ﬁﬁal rule in
2007, on April 4, 2008, EPA initiated a rulemaking process proposing approval and ;:onditional
approval3 of the February 3, 2006 SIP revisions. In that propqsal, EPA explained that electric
.power plants would become subject to the State’s SIP-approved program. 73 Fed. Reg. 18,466
(April 4, 2008). EPA took final action approving Florida’s PSD progfam revisions into the SIP 4
on -June 27,2008. 73 Fed. Reg. 36,435. In that final action, EPA explained the following:

EPA is now approving Florida’s February 3, 2006, request that EPA grant Florida

SIP-approval to implement the State’s PSD program for electric power plants

subject to the PPSA. EPA is approving this specific request under section 110

because there is no longer a conflict between the State’s PSD regulations and the

PPSA and because FDEP now has adequate and effective procedures for full
implementation of the State’s PSD program for electric power plants.

2 The letters referenced in this Brief, as well as other documents including Florida’s SIP
revision, are available in the Docket for EPA’s most recent rulemaking action approving

- revisions to Florida’s PSD program into the SIP. On www.regulations.gov, see Docket No.

EPA-R04-OAR-2006-0130. ~

3 The conditional approval regarded certain aspects of the revision responding to EPA’s 2002
New Source Review Reform Rules. Florida has since provided EPA with a SIP submission
revising its PSD program consistent with the elements that were subject to the conditional
approval. EPA is processing that SIP revision. ‘




Id. at 36,437/2. In addition, EPA explained that “EPA’s October 26, 1993, federal delegation of
PSD authority to FDEP will be withdrawn effective July 28, 2008.” Id. at 36,437/3.

D.  Procedural History of the Seminole Permit

On September 8, 2006, FDEP issued a “Public Notice of Intent to Issue Air Permit”
- regarding the issuance of a PSD permit (No. PSD-FL-375) for the construction of the new Unit 3 -
at the Seminole Generating Station in Palatka, Florida. Exhibit 2 to Sierra Club’s Metion to
Hold Prdceedihgs in Abeyance (EAB Docket Item # 17). In that public notice, FDEP cites to its
authority under Florida statutes and rules to'issue the permit. Although this public notice was
issued when Florida held delegated federal authority to implement the PSD program for electric
power plants, this public notice does not cite to 40 CFR § 52.21 or Part 124, or make any
mention at all of Florida’s status as delegated for PSD purposes. With respect to public
participation, the publicvnotice explains the following:

Comments: The Permitting Authority will abcept written comments con’cerm'ng

the Draft Permit for a period of thirty (30) days from the date of publlcatlon of the

Public Notice. ... -

~ Petitions: A person whose substantial interests are affected by the proposed

permitting decision may petition for an administrative hearing in accordance with

Sections 120.569 and 120.57, F.S. ... Petitions ... must be filed within fourteen

(14) days of publication of this Public Notice or receipt of written notice,

whichever occurs first. ... The failure of any person to file a petition within the

appropriate time period shall constitute a waiver of that person’s right to request

an administrative determination (hearing) under Sections 120.569 and 120.57,

F.S. or to intervene in this proceeding and participate as a party to it.*
~ Consistent with the October 26, 1993 letter (EAB Docket Item # 16) providing the delegation of
authonty, at the time of this publlc notlce FDEP was required to comply with 40 CFR § 52.21

and 40 CFR Part 124 in issuing PSD permlts to power plants. See In re: Russell Ci zty Energy

* Under Florida’s Administrator Procedures Act (APA), an administrative hearing is an
evidentiary (fact-finding) process that develops the record supporting a final action by FDEP.



Center, PSD Appeal No. 08-01 (EAB, June 29, 2008) (delegated state agency must insure strict |
compliance with lfederal PSD requirements for public notice). Tﬁese federal rules, and in
particular the public participation requiréments of these rules, were also incorporated by
reference into Floﬁda law. See‘Florida Administrative Code (FAC) 62-212.400(1 1) (2006) (“No
permi“t shall issue until the applicant and Department have complied withall applicable notice
and participation provisions of 40 C.F.R. 52.21(q), adopted by reference at Rule 62-204.800, and
Rules 62-210.350 and 62-110.106, F.A.C.”).S. The federal rules applicable at the time of the
public notice did not require that a party request a heariﬁg within 14 days of the public notice to
preserve review.- To obtain administrative review under fhis federal law, one only had to submit
comments during the comment period. 40 C.F.R. § 124.19(a)

On October 9, 2006, during tﬁe public comment period, Sierra C.lub filed timely public
comments on the draft PSD permit. The comment period closed on October 9, 2006. Although
Sierra -Club submitted public comments within the public -comment period, it did not request an
administrative hearing under Chaptef 120 of the Florida Statutes (the Florida APA) within 14
days, as explained in the public notice. FDEP issued the final Séminéle PSD permit on
Septembér 5,2008. This was a few months after EPA took final action to approve Florida’s SIP-
approved PSD program for permitting of electric power plants. ‘

On October 6, 2008, Sierra Club filed a petition for _review with the EAB alleging that the;,
EAB shéuld review the matter because the draft permit was issued under a federal delegation,
while acknowledging that the final permit was issued under the SIP-éppréved program. Sierra
Club also appealed the permit in Florida state court (consistent with the customary meth_(_id for

challenging PSD permits issued pursuant to SIP-approved programs). Sierra Club explained that

S Florida has since removed the reference to 52.21(q) from this rule. 35 Fla. Admin Weekly
3224-25 (June 20,.2008). '




it was seeking EAB review dué to concern that its requesti for state cQu;t review would be
dismissed because it did not request an administrative hearing within 14 days of the public

" notice, thi;s potentially resulting in Sierra. Club being barred from challenging the final perrrllit.. in
any forum..

FDEP and Seminole are presently arguing that neither the EAB nor the F lo_ridél courts
have the authority to consider Sierra Club’s reques;[ for administrative and jﬁdi‘cial review of the
state’s PSD perrhitting decision. Florida’s administrative procedures only allow “parties” to
challenge final permits. FDEP and Seminole filed briefs before the Florida court arguing that
| | “party’f status may only be obtained by petit-ioning for an administrativé hearing of the permit
within 14 days after the draft permit public notice is published. Sierra Club v. State of Florida,
Case No. 1D-08-4881, “Answer Brief of Florida Department of En\}ironmenfal Protection” at 9-
18 (April 1, 2009) (Fla. 1* Dis’;. Ct Appéal) [Exhibit 2 (attached)]; Sierra Club v. State of
Florjda, Case No. 1D-08-4881, “Consolidated Answer Brief of Appellee Seminole El.ectric
Cooperative, Inc.” at 16-24 (March 30, 2009) (Fla. 1¥ Dist. ct Appeal) [Exhibit 3 (attached)].
However, Sierra Club is arguing that it preserved its opportunity for judicial 'réview under
Florida law because tﬁe Florida Statutes incorporated 40 CFR § 52.21 and the Part 124 |
procedures by reference at the time of the public notice on the Seminole permit. Sierra Club v.
State of Florida, Case No. 1D-08-4881, “Consolidated Reply Brief of Appellant Sierra Club” at
4-8 (April 27, 2009) (Fla. 1% bist. Ct. Appeal) [Exhibit 4 (attached)]. Region 4 expreéses no
opinion here as to how the Florida courts should resolve this dispute over the reviewabili‘;y of the

permit under Florida law, which remains pending at this ti_rne.6 The focus of this brief is on the

% On June 25, 2009, the Florida court dismissed an appeal by an additional party (the Southern |
Alliance for Clean Energy) that failed to submit timely public comments on the draft PSD permit
or to request an administrative hearing under Florida’s- Administrative procedures. Southern
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EAB’s questions and the requirements for review under the federal law established in the CAA
and the implementation plan. applicable to the Seminole permit application at each stage of
review.

E.  EAB Order of May 19, 2009

In its Order of May 19, 2009, tﬁe Board requested that.EPA Region 4 file a brief
addressing three qﬁestions that arise from the parties’ arguments regarding the reviewability of
this PSD pérmit, which was noticed in draft form under a delegatioh of federal authority and
issued ih final form under a SIP-approved PSD program. In the analysis that follows, Region 4

addresses the following questions of the Board:

1. Does the regulation granting final approval of the Florida DEP PSD program, its
regulatory history, or applicable guidance address the availability of, or appropriate

_ forum for, permit review in an instance, such as this where a petitioner complied with the
federal but not state rules at a time when the federal rules applied?

(a) Are there any record documents or applicable guidance that address which
procedural rules apply when a draft permit goes through public comment under a
federally delegated PSD and is issued in final after the state PSD program is federally -
approved? .

2. If this fact pattern is not squarely addressed in the PSD plan approval regulation, its
history, applicable guidance, or record documents, what is the Region’s position on the
availability of permit review in this instance?

3. What is the Region’s interpretation of the so-called “savings clause” of 40 CFR

§ 52.530(d)(2), which retains the federal regulatory requirements of 40 CFR § 52.21 for
“permits issued by EPA”? Specifically, does this language apply or not apply to the -

Seminole Permit?

Alliance for Clean Energy v. State of Florida, Case No. 1D08-4900, Order of the Court [grantmg
motion to dismiss] (Fla. 1* Dist. Ct. Appeal, June 25, 2009).
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iI. | ANALYSIS AND RESPONSES TO BOARb’S QUESTIONS
A. Region 4’s SIP Approval Ruleniaking and Record Do Not Address the
Availability of Permit Review in these Circumstances and Region 4 Has Not
Identified Any Guidance that Directly Addresses this Issue (Question 1)
Region 4 did not address the procedural circumstances presented in this case in any of its
-'_rulemakings to approve the Florida’s PSD program into the SIP. Region 4 has not located any
regulatory history or record document-s from vthe.se rulemaking actions that address the
availability of, or appropriate forum for, permit review in a situation where a PSD permit is
public-noticed under a federal delegation of aﬁthority but finalized after approval of the state’s
PSD program. Furthermore, Region 4 has not located any example where another EPA Region
or headquarters office’ addressed a similar situation or otherwise issued a policy or interpretive
statement addressing a situation where a party seeking review of a PSD permit followed the
federal rules in effect at the time of the public notice but not the state rules. Likewise, Region 4
has not identified any provision of federal law or EPA guidance that directly addresses the
jurisdictional issue presented in fhis matter. Furthermore, the Florida Statutes and Florida
Administrative Code provisions approved iﬁto the Florida SIP by Region 4 do not address this
situatio.n. However, as discussed in more detail below, Region 4 has loe_ated some EPA
statements on a related issﬁe that may assist the Board 1n evaluating the appropriate forum for
reviewability of the Seminole permi_t.

B. The Board Does Not Have Jurisdiction to Review FDEP’s Action
(Question 2; see also Section “D” below)

The EAB does not have the jurisdiction to consider this appeai of the PSD- permit issued

to Seminole because FDEP did not issue the permit under delegated federal authority. Although

7 In accordance with the Board’s order, Region 4 consulted with OGC. In addition, Region 4
has consulted with the Office of Air and Radiation and other Regional Offices.
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the federal regulations at 40 CFR § 52.21 and Part 124 were also applicable at the time of the
public notice and the draft Seminole permit, Florida issued the final permit on the basis of state
regulations that were fully-apprdved into the Florida SIP for this type of source. For purposes of
determining the jurisdiction of the Board to hear this appeal, the rulés in effect at the ti¥n6 of
final permit issuance are applicable.

Region 4 withdrew its delegation of federal authority to FDEP on July 28, 2008. Thus,. at
the time of permit issuance, FDEP did not have any delegated federal authority to issue a PSD
permit to Seminole under 40 CFR § 52.21. Florida did not purport to take any final action on
this permit on the basis of delegated federal authority and had no such authority after July 28,
2008. Although the 2006 public notice may have served to meet the requirements of section

52.21 in effect at that time, Florida has not expressed any intent to take final action on this permit

.under 40 CFR § 52.21. FDEP has stated in‘this appeal that it intended to issue a PSD permit as

an approved state.
According to its own terms, “Part 124 does not apply to PSD permits issued by an
approved State.” 40 CFR § 124.1(e). An “approved state” is defined in federal regulations as a

state that administers an “approved program.” 40 CFR § 124.41. An “approved program” is

defined as a SIP providing for the issuance of PSD permits which has been approved by EPA in

accordance with the CAA and its implementing regulations. Id; see also Milford Power Plant, 8
E.A.D. at 673. The EAB has recognized this jurisdictional limit in pfior decisions (including one
cited in its May 19, 2009, Order directing Region 4 to submit this brief) as well as the EAB
Practice Manual (June 2004). See, e.g., Milford Powgzr Plant 8 E.A.D. at 673; In re Carlton, Inc.
North Shore Power Plant, 9 E.A.D. 690 (EAB 2001) (dismissing a petition for review of a state

issued minor PSD permit); EAB Practice Manual at 27 (Section IIL.B.).
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The-EAB Practice Manual further explains the EAB "s jurisdiction provided by Part 124
as follows:
Section 124.19(a) creates a direct appeal to the EAB from federally-issued
RCRA, UIC, PSD and NPDES permit decisions. The EAB generally does not
~ have authority to review state-issued permits; such permits are reviewable only
" under the laws of the state that issued the permit.” In re Great Lakes Chem.
Corp., 5 E.A.D. 395, 396 (EAB 1994) (parenthetical omitted)(emphasis in
original)(footnote omitted). '
EAB Practice Manual at 27 (Section 1II.B.). Since Florida did not haye delegated federal
| authority fo issue PSD permits under 40 CFR § 52.21.aftér' Region 4 rescinded that delegation,
the Seminole permit was not “federally-issue'd.”. Because the federal rules do not contemplate
. that the EAB would review PSD permits issued by states under a. SIP-approved program, federal
laws do not provide the EAB with authority to remedy the permit.

Thus, Region 4 agreés in part with Seminole’s argument thaf the rules applicable to a
permit are those in effept when the final permit is i;sued. Seminole’s Motion for Leave to
Intervene and Response to Sierra Club’s Mqtiori to Hold Proceedings in Abeyance at 7 (EAB
Docket Item #25); see also Ziffrin, Inc. v. United States; 318 U.S. 73 (1942); In re Dominion
Energy Brayton Point, LLC, 12 EAD. 490, 614 (EAB 2006) (clafif&ing that the holding in
Ziffrin pertains té al change in law between the time of a permit application and an initial permit
decisioh). Florida’s final action to issue the permit td Seminole was an action based on the
Florida Statutes and Florida Adminjstrative Cdde and not also an action under 40 CFR § 52.21 of
EPA;s_ regulatioﬁs. However, as discussed in more detail below, Region.4 does not agree that
waiver of a right to. judicial review under the CAA can be established on the basis of Florida
statu‘;es and reglilatio_ns that were not incorporated into federal law at the time of the alleged

-waiver. The waiver of a claim should be gové;rned by the law in effect at the time of the alleged

waiver. See Garfinkle v. Do‘oley-, 672 F.2d 1340, 1347 (1 1™ Cir. 1982) (recognizing that a right -

13



waived must exist at the time it is waived). As discussed further below, under the par[icular
circumstances of this case; the Seminole permit must be judicially reviewable by Sierra Clubasa
matter of federal law because Sierra Club did not waive administrative or judicial review under
-federal law. Nonetheless, since FDEP issued the final PSD permit to Seminole after Florida’s
PSD program Waé fully-approved into the SIP for this type of source, Sierra Club’s chtober_6,
2008 Petition for. Review is not properly filed before the EAB under the dear terms of Part 124
and the EAB’s precedents. These principles are not altéred by the Part 52 regulation cited by
Sierra Club.

C. The “Savings Clause” Language Does Not Apply to the Seminole Permit
(Question 3)

The so-called “savings clause” found in 40 CFR § 52.530(d) does not apply to the
Seminole permit because this permit was not issued by EPA or an EPA delegate. This paragraph
of the regulation states the following:

The requirements of sections 160 through 165 of the Clean Air Act are not met

since the Florida plan, as submitted, does not apply to certain sources. Therefore,

the provisions of § 52.21 except paragraph (a)(1) are hereby incorporated by

reference and made a part of the Florida plan for: (1) Sources proposing to locate

on Indian reservations in Florida; and (2) Permits issued by EPA prior to approval

of the Florida PSD rule.

Id. Since the Seminole facility is not located on Indian Country, the first part of the second
sentence of this provision is clearly not applicable. Fﬁrthermore, the second part of this sentence -
was never intended to cover permits issued by a state permitting authority, and the language in
this clause is not reasonably interpreted to apply to a draft permit under Part 124 of EPA’s
regulations.

The second part of the final sentence in section 52.530(d) addresses the transition from an

EPA-administered PSD permit program to a state-administered program (via either delegatibn or
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SIP-approval). On May 9, 1985, EPA addressed this issue in a Memorandum entitled Improved
New Source Review/Prevention of Significant Dete_rioration (NSR/PSD) Program Transfer, from
Darryl D. Tyler, Director, Control P_rograms Development Division to Director, Air Divisioﬁ,

| Regions I-X on page 6 at item number 7. This memorandum explained as follo@sz ‘

Jurisdiction of Existing PSD Permits. When EPA approves a PSD SIP, it is
necessary to determine jurisdiction over any existing PSD permits previously
issued by EPA. If the State wishes to have responsibility for these permits and
will commit to reissue these permits under the State program, EPA should
announce the transfer of authority in the Federal Register. If the State wishes to
have responsibility for these permits and either will not or cannot commit to
reissue these permits, EPA can still transfer control by retaining 40 CFR 52.21 in
the SIP and delegating authority to the State (i.e. using a memorandum of
understanding as in a program delegation). In this case, the supplementary
information in the final rulemaking Federal Register notice should announce the
delegation of priority for the existing permits. If a State declines the opportunity
to take responsibility for EPA-issued permits, EPA will again retain 40 CFR
52.21 authority for these permits. In either of these last two cases, the CFR
language contained in the final Federal Register promulgation package should
contain provisions which retain EPA's authority and exclude the State’s authority
- for these existing permits.

Id This matter is discussed briefly in EPA’s 1981 final rulemaking on Florida’s PSD program
wherein EPA enacted the relevant language above in 52.530(d). | In that rulemaking, Region 4
stated the following:
Florida's PSD prograxn does not apply to sources locating on Indian lands or to -
permits previously issued by EPA. EPA will retain jurisdiction to issue PSD
permits for sources locating on Indian lands and to enforce its previously issued
permits.
48 Fed. Reg. at 52,714/1. Thus, this regulatory history makes clear that 40 CFR § 52.530(d)(2)
was intended to apply to permits that were issued by EPA prior to either Florida’s SIP—approval
(in 1981) or sﬁbseqtient delegation of authorities.

As described in the Board’s May 19, 2009 Order, Sierra Club argues that the term

“permit” in 40 CFR § 52.530(d)(2) can be read to include draft permits and that this somehow
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suggests that the Seminole pqﬁnit is a permit that was “issﬁed” by EPA (or a delegate of EPA)
prior to approval of the Florida PSD program into the SIP. Board’s May 19, 2009 Order at 4. |
Since Part 52 contains no definition of the term “permit” that is controlling, some parties have
looked to provisions in Part 124 that are incorporated into Part 52 in section 52.21(q).

Sierra Club’s reading of the phrase_ “permits issued” in section 52.530 conflicts with the
terms of the regulations in Part 124 that define the Board’s jurisdiction to hear appeals of PSD
permits. As Seminole points out, section 124.2 of EPA’s regulations speciﬁcallyvexcludes a
“draft permit” or “proposed permit” from the definition of the term “permit” used in Part 124.

40 CFR § 124.2. However, section 124.41 provides a replacement definition for the term

~ “permit” in the context of the PSD program which covers “a permit issﬁed under 40 CFR § 52.21
or by an approved state.” Although this-speciﬁc definition applicable to PSD permits makes no
distinction between draft or federal pefmits, other provisions of Part 124 that are applicable to
" PSD permits do reflect this distinction. The terms of sectionly_ 124.19 indicate that an appeal to the
Board is available only to consider “a PSD final perrnit decision” by any party that filed
comments on the “draft permit.” 40 C.F.R. § 124.19(a). Section 124.15(a) establishes that a
“final perﬁlit decision” is issued after the public comment period on a draft permit. Furtherrhofe,
the latter section uses various forms of the verb “issue_” to describe the action of appfoviné tﬁe
final permit, whereas tﬁe term “issue” is not used to describe the actioh of preparing a draft
perfnit in section 124.6. In the latter regulation, the term.“‘issue” is used to describe only a
“notice of intent to deny” of a tentative decision to issue a permit rather than a final decisiqn to
;1ssue a perrni.t.. 40 C.F.R. § 124.6(b),(c). |

If accepted, Sierra Club’s reading of the terrn“‘permits issued” would not necessarily be

‘limited to this particular situation and would lead to the absurd result of making draft PSD




pérmits subject to an appeal before the EAB. If the Board were to- construe the term “permits” to
include draft permits prepared under section 52.21, then thié would result in the Board having to
entertain appéals of draft. permits prior to the completion of the public comment period or the
preparation of a reéponse to comments document. Such a practice would make these steps in the
permitting process superfluous and leave the Board without a meaningful record on which to

- ‘conduct its review of the action of a Regional Adminjstratér or her delegate. See, e g, In Re
Northern Michigan _Universi& Ripley Heating Plant, PSD Appeal No. 08-02, slip op. at 47
(EAB, Feb. 18, 2009) (explaining importance of complete permit reéord for judicial review); In
re Prairie S}ate Generation Station, 12 E.A.D. 176, 179-180 (EAB 2005) (addressing
importance o-f response to comments as key part of permitting record).

Thus, for the reasons discussed above, Region 4’s position is that 40 C.F.R. § 52.530(d)
does nof apply to the Seminole matter. Sierra Club’s suggested interpretation of fthat provision is
not consistent with EPA’s intent in.p'romulgating that rule.

D. Although the EAB Lacks Authority to Review the Actioﬁ of FDEP at Issue

Here, the CAA Nevertheless Requires that Sierra Club Receive an
Opportunity for Judicial Review Under the Circumstances of this Case
(Question 2). '

As a matter of federal law, a PSD permit must be subject to judicial review by a person'
who submitted timely public comments under the applicable CAA implementation plan in effect
ét the time of the public notice. While this principle does not compel the EAB to accept
jurisdiction over fhis appeal in contravention of its precedent and the most appropriate reading of
the applicable federal regulaﬁons, it informs the current status of the Seminole PSD permit. |

" Further, this requirement of federal law does not nec'essarily change the Florida law applicable to

the actions of FDEP.
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The CAA requires that .Sierra Club have an opportunity for judicial review under the
circumstances in this case. Region 4’s action to approve Florida’s PSD program did not
authorize FDEP to deny a party the opportunity to obtain judicial review of a PSD permit under
the circumstances present here. If _Fldrida law does not allow for judicial review of the permit
under the circumstan(_:es present in this case, or FDEP does not take lcorrec.tive action to enable
review in a Florida judicial forum, Seminole will not have a valid PSD permit under federal law.

| 1. = - The CAA requires an opportunity for judicial review of a PSD permit by a

party that participated in the public comment process under the applicable
implementation plan.

Consistent with prior statements of EPA, Region 4 interprets the provisions of the CAA -
described below to require an opportunity for judicial review of a decision to grant or deny a

PSD permit. 61 Fed. Reg. 1880, 1882 (Jan. 24, 1996) (proposed disapproval of Virginia’s PSD

. program due to standing requirements that limited judicial review). The Agency has previously

observed that the opportunity for public review and comment provided in the statute and
regulations is seriously compromised where an affected member of the public is unable to obtain

judicial review of an alleged failure of the permitting authority to abide by PSD permitting rules.

. 61 Fed. Reg. at 1882. Thus, when a party such as Sierra Club has preserved an opportunity for

such review under the applicable program in effect at the time of the public notice of a draft PSD

~ permit, that review should not be denied as a result of a subsequent change to the SIP and the

program under which the PSD permit is being administered.

Public participation is an importaﬁt requirement of the PSD permitting program. See
Russell City, PSD Appeal No. 08-01, slii). op. at 22-25. One of the statufory goals of the PSD
program is to “assure that any decision to permit increased air pollution in any area to which this

section applies is made only after careful evaluation of all the consequences of such a decision
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and after adequate procedural opportunities for informed public participation in the |
decisionmaking process.” 42 U.S.C. § 7470(5). In addition, before a_.PSD permit méy be issued,
the .permitting authority must provide “a public hearing” and “opportunity for interested persoﬁs
... to appear and submit written or oral presentations én the air quality- impact of such source,
' alternatives thereto, control technology requirements, and other appropriate coi‘nsiderations.v” )
.U.S.C. § 7475(a)(2). EPA has implemented this requiremeﬂt in .regulations at 40 CFR §§
51.166(q) and 52.21(q), and Part 124.

In addition, the provisions of the.CAA establish a right to judicial review of PSD
'permitting-decisions and compliance with PSD permitting obligations. In section 307(b)(1),
Congress provided the opportunity for judicial review of any final action of the Administrator
under the Clean Air Act. 42 U.S.C. § 7607(b)(1). EPA has previously interpreted this provision
" to provide an -opportunity for judicial review of PSD permitting decisions when EPA is the
permitting authority. 61 Fed. Reg. at 1882. In addition, section 304(a)(3) esfablishes a right for
ciﬁéens to bring suit to enforce a violation of a PSD permit or the failure of a major source to
obtain such a permit. '42 U.S.C. § 7604(a)(3). |

Under the federal PSD permittiﬁg i)_ro gram, these rights are recognized in the Part 124
regulations. Under Part 124, a party must first exhaust its administrative remedies in an appeal
to the EAB before it may obtain judicial review. In accordance with the CAA and its
implementing regulations, EPA has pregfiously observed that “any member of the public who has
participated in the.public comment process and meets the threshold standing requirements of
Article III of Vthe U.S. Constitution may pgtition for administrative review of the permit within 30
days of issuance and ultimately seek judicial review .o_f the administrative.dispos‘ition of the A

permit.” 61 Fed. Reg. at 1882.

19




The requirements for public participétion and judicial review are not diminished when a
state issues a PSD permit under a SIP-approved program or as a delegate of EPA. In reviewing
 the Virginia PSD progfam, EPA observed that there is no indication that citizens rights to
judicial review would be diminished upon E.PA approval of a state’s PSD program. 61 Fed. Reg.

at 1882. In addition, EPA cited legislative history suggesting that the Congress intended that
such a right to review bé available through the sta;te admiﬁistrative and judicial brocess. Id
(citing Subcommittee of the on Environmental Péllution of the Se_néte Coﬁnniﬁee on
‘Environment and Public Works, 95 Congress, 1% Session. A Section-by-Section Analysis of S.
252 and S. 253, Clean Air Act Amendments, 36, reprinted in 5 Legislative History of the Clean
Air Act 3892 (1977)).

Based on these provisions of the CAA and legislative history, EPA expressed the view
that Congress intended for state judicial review of PSD permit decisions to be available for
hlembers of the public who can satisfy threshold standing requirements under Article III of the
Constitution. 61 Fed. Reg. at 1882. EPA proposed to disapprove the Virginia PSD program
because Vifginia law “does not enable any member of the public who participated in the public
comment process on a PSD permit and who meets the threshold standing requirements of Article
11 of the Constimtion to obtain judicial review of the permit in the Commonwealth’s court
System.” Id. Virginia later corrected the deficiencies in the standing requirements under state
law, and EPA approved the program withouf any additional discussion of the judicial review
réquirements. 63 Fed. Reg. 13,795 (Mar. 23, 199_8).

EPA has continugd to adhere to the interpretation expressed in the proposed disapproval
of the Virginia PSD program. ‘In its final action on the Virginia PSD program approval, EPA did

ot indicate that public comments had persuaded the Agency to change its view that a
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meaningful public participation process includes an opportunity fof judicial review. Id. More
recently, in approfing the South Dakota PSD program, EPA cited the Virginia rulemaking® and
stated the following: “[w]e interpret the statute and regulations to require at minimum an
oppoftunity for state judicial review of PSD penhits.” 72 Fed. Reg. 72,617, 72,619 (Dec. 21,
2007). Since South Dakota' law provides an opportunity for administrative and judicial review of
PSD permitting dec.isions, EPA determined that the South.Dakota PSD program _safisﬁed this
requirement. /d.

. In the case of the Seminole permit, if FDEP obtains the relief it is seeking and both the
_EAB and Florida courts decline to review Sierra Club’s appeals under the facts of this case, theré‘
will be no opportunity for review of this permit by a “member of the public who participated in
the public comment process on a PSD permit.” 61 Fed. Reg. at 1882. As discussed in more
.detaileld below, Sierra Club parti_cip_;lted in the public comfnent process for the Seminole permit
by submitting timely public comments in accordance with the public participation procedures set
forth in the CAA and Part 124, which were applicable-in 2006. Denying Sierra Ciub an
opportunity to obtain judicial review of FDEP’s final penhitting decision under these
circumstances would be inconsistent with EPA’s interpretation of the CAA.

2. When approving Florida’s PSD program, Region 4 did not i'nt.end to

authorize FDEP to denv judicial review to a party that preserved 1ts
opportunity for such review under federal law

No action by Region 4 reflected the intent to approve (or had the actual effect of
approving) procedures that would deny judicial review to'a party that participated in the public

comment process on a PSD permit consistent with the procedures applicable under federal law at

¥ The Agency’s 1996 proposal was also cited by the Supreme Court in a dissent joined by four
justices. See Alaska Dept. of Envt’l Conservation v. EPA, 540 US 461, 506-508 (2004)
(dissenting opinion). .
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the time of public notice of that permit. As discussed earlier, Region 4’s rulemakings approving
the Florida PSD programidid not address permits that were finalized after the SIP-approVal b.ut
public-noticed under a delegated federal PSD progrém. While Region 4’s approval of the
FDEP’s 2006 PSD prbgfam SIP submission was appropriate, the Regibn could not have
approved a SIP submission that authorized denying judicial review of a permit decision to a
party that participated in the public comment process applicable under the implemehtation plan
in effect at the timé of thé public notice. The CAA requirement to provide an opportunity for ,
judicial .review of a PSD permit would be frustrated if Siefra' Club'is denied its opportunity to
obtain judicial review of Florida’s a;:tion solely because the applicable impleméntation plan
changed after Sierra Club preserved its right to review under the federal rules in effect at the time
of the public notice.

As a general matter, Region 4 properly approved Florida’s PSD program because Florida
law provides an oppoﬂmity for an administrative hearing and judiciai review of a PSD
permitting decision by FDEP under its SIP-approved program. See, e.g., FAC 62-212 (Florida’s
PSD pfogram, implemented through authority provided by Florida Statutes Chapter 403); Florida
Statﬁtes §'403.90 (provides for judicial review of any permit issued under the authority of this
Chapter). In the t&pical case, 'florida issues both the public noticé and final permit deéision ona
PSD permit in accordance with the then EPA-approved SIP (consistent with éther state SIP-
approved PSD pro granis). These permits issued in both draft and final forrfl by Florida pursuant
to its SIP-approved program are reviewable in the Florida state court system and la failure to
exhaust administrative remedies under state law would waive judicial review for .purposes of
both state and federal law. However,. in the unique case of the Seminole permit, as déscri‘bed

below, Sierra Club cannot be said to have waived a right to review under federal law.
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3. ' The public notice for the Seminole PSD permit was flawed and
insufficient to establish waiver of Sierra Club’s right to judicial review
under federal law. _ '

Florida’s public notice for this permit focused on the procedural requirements of state law
~and did not explain its status as “deulegate'd”. or cite to the applicable federal regulations at 40
CFR § 52.21_or Part 124. In FDEP’s Brief in Support of It’s Request to Deny Review and
Motion for Summary Disposition filed with the EAB (EAB Docket Item #13), “FDEP admits |
that at the t_ime the draft permit was issued the Florida PSD progra;n was considered delegated
by EPA.” Page 3. Héwever, FDEP is arguing in State coﬁrt that it did not “ever purport to
process the permit pﬁrsﬁant to any federal rule.” Exhibit 2 at 15. If the latter is in fa.ct the case,
then no perrﬂitting authority would have issued a public notice for the Seminole permit satisfying
the requirements of federal law (since neither Florida nor Region 4 would have done so).
However, the FDEP public notice did provide notice of the opportunity to.comment on
the permit within 30 days, and that standing alone was afguably consistent with procedures |
applicable under Part 124. Since FDEP did not state clearly at the time that it was only applying
gtate law and not also abtiﬂg under its delegated federal authority, Sierra Club reasonably
assumed that Florida’s public notice was intended to satisfy the procedures required under both
state and federal law. Sierfa Club was aware of Florida’s PSD program being a delegated
program, and: thus conformed its participation in the public process to the requirements set forth
in 40 CFR § 52.21 and Part 124. See Petition for Review at 3-8 (EAB Docket Item # 1)..
Although FDEP had submitted é request for EPA approva] to apply Florida’s PSD program to
PPSA sources in February 2006, Region 4 did ﬁot provide thiée of prosted action oﬂ the

request until 2007.

23




Even if Florida’s I;ublic notice for this permit met minimum requirements under the
federal law in effect at the time, with respect to the waiver of administrative and judicial review,
the pﬁblic notice stated only that the féilure to file a petition for an administrati.ve hearing in
accordance with Chapter 120 of the .Florida Statutes would constitute waiver of the right to an

‘administrative hearing unde'f sections 120.569 and 120.57 (I)'r to participate as a party to the
permit proceeding under state law. There was no notification to the public that FDEP héd
requested a changé in the PSD program status for PPSA sources or that a failure to request a
public hearing under the stéte procedures would also result in a waiver of a right to review under
the then-applicable federal law. Under the applicable implementation plan in effect at the time
Qf the public notice, such a waivér cannot be the result of Sierra Club’s decision not to invoke
the state procedures.

Although FDEP was required as a matter of state law to follow the public participation
procedures under the Florida APA, compliance with state law throughout the processing of the
Seminole permit did not ensufe compliance with federai law. The' state proceduiés were not
incorporated into the CAA implementation plan applicable to the Seminole permit at the time of
public noti‘ce. Region 4’s delegation of the authority to implement the PSD program did not
make the Florida state law the.'plan applicable to the Seminole permit.application in 2006 at the
timé FDEP issued its public notice. Florida’s public participation procedures were not made a
pért of the impleméntation plan applicable to this permit until Region 4 fully-approved Florida’s
PSD program into the SIP on June 27,2008 and rescinded the delegation agreement.

FDEP and Seminole dispute Sierra Club’s argument regarding the retroactive application
of state law on tﬁe basis that‘the Floridé adnﬁnistrative procedures have not changed between the-

time of public notice and final action, but this is not the issue. Sierra Club’s argument rests on
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feder_al law, while FDEP and Seminole respond only with an argument based on state law. Even
if unchanged throughout the permitting process, the F lérida adrriinistrati\}e prpcedures would
have to be retroactively incorporated into the CAA implementation plan applicable at the time of
the public notice for this permit to establish that Sierra Club waived’ its opportunity for judicial
review under federal law. N

FDEP’s present p‘osition in the EAB and state courts amounts to the contention that Sierra
Club’s waiver of its rights under state law means that Sierra Club also waived its riéht tb review
under federal law. However, Sierra Club plainly did not do the lattef under the federal rules in
effect at the time of 'the' public notice.” The concept of \;vaiver is defined as “the intentional
relinquishment of a known right.” Garfinkle v. Dooley, 672 F.2d 1340, 1347 (11 Cir. 1982). A
waiver requires “(1) the existence at the time of the waiver [of] a right, pfivilege, advantage, or
| benefit which rhay be waivéd; (2) the actual or constructive knowledge thereof; and (3) an
intentio.n to relinquish such right, privilege, advantage, or benefit.” /d. Sierra Club had no
ﬁotice that the law would change -- let alone, as FDEP and Seminole argue, change with
retroactive effect -- before final action on the permit. Public éommenfefs had no basis. to expect
that florida would assert that no review of the permit would be available in any forum if théy

~ submitted public comments but elected not to request a hearing under the Florida APA

*® Although Sierra Club subsequently entered into a settlement agreement with Seminole under
which Sierra Club agreed not to appeal the permit if certain conditions were met, this agreement
was negotiated after Sierra Club preserved its right to judicial review under federal law by
submitting timely comments. Sierra Club contends that agreement was nullified by FDEP’s
failure to issue a permit in accordance with the agreement. Seminole now contends this appeal is
moot because FDEP has proposed to amend the permit to conform to the terms of the agreement.
Motion to Dismiss Sierra Club Appeal as Moot (EAB Docket Item # 34). Region 4 does not take
. aposition here as to the effect of the agreement and proposed permit revision. Since the
questions in the Board’s May 19, 2009 Order would not necessarily be reached if the settlement
agreement precludes review or makes this case moot, Region 4 has assumed only for purposes of
this discussion that the settlement agreement is not operative. '
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procedures. To even argue there was a waiver as a matter of federal law, Florida Would have at |
least needed to provide Sierra Club with notice that its decision not to invoke administrative
remedies under state 1aw would also have the effect of waiving its right to administrative andv '
judicial review under federal law. However, even such a notice may not have been sufficient to
establish waiver because it would not by itself change the nature of the federal law in effect at
the time of the public notice.

4. If FDEP continues to maintain that it never processed the Seminole permit
pursuant to any federal rule or the Florida court denies review under the

circumstances presented, Seminole will not have a valid PSD permit
meeting the requirements of the Federal CAA.

To the extent no permitting authority issued a public notice for this permit in accordance
with federal regulations or Sierra Cllub-is not able to obtain review of the permit in any forum on
the basis of its timely submission of comments ‘after such a notice, the construction permit that
FDEDP issued to Seminole cannot be considered a valid PSD oermit meeting the requirements of
the CAA. In 2006, FDEP was required. under a delegation from'Region 4 to issue a public notice
for the Seminole PSD permit in accor(iance with federal regulations. To the extent FDEP issued
a public notice for this permit that satisfied the requirements of the federal law in effect at the
time, the CAA réquires judicial review of this permit under the circumstances. Region 4 did not
authorize Florida to (ieny teview in this situation. If review is completely denied, Seminole’s
permit will not fulfill the requirements of federal law.

The Florida First District Court of Appeal has not yet addressed the implications under
Florida law of the fact that 40 CFR § 52.21(q) and other provisions were incorporated by
reference into Florida law at the time of the public notice for the permit. Thus, there remains a
possibility that the Florida courts will determine that the permit is reviewable in state court on

the grounds that the procedures Sierra Club followed were applicable under state law. Region 4
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.does not offer an opinion here as to the requirements of stateAlaw or whether the Florida courts
should grant Sierra Club the relief .it requests as a matter of state law. However, if Florida law
compels a result under these facts that is not consis;tent with federal law under the CAA, then the
action of the FDEP in issuing the Seminole PSD permit cannot be considered to be action in
accordance Wim the CAA.~

If there was no public notice satisfying the requirements of federal regulations or such
notice was provided and Florida law precludes review of the FDEP’s action under the
circumstances presented here, additional action will be needed to ensure that Seminole’s
construction is éuthorized under federal law. Six;ce Florida is currently a SIP-approved state
with respect to power plant permits, and EPA Region 4 did not retain any authority to issue
permits for this type of source under the federal 'regulations,-FDEP may heed to provide .a new
public notice that enables Sief;a Club and any other party that préservéd a right to judicial review
undér federal law with a right to perfect its right to judicial review in the Florida courts.' If
additional developments make clear that Seminole does not have a permit meeting the
requirements-of the CAA, EPA has the authority, among other things, to issue an order to stop
construction at the source, pursuant to sections 113(5)(5), and/of 167 of the CAA, 42 U.S.C. §§ |

7413(a)(5), 7477,

19 On June 12, FDEP issued a new public notice for “a minor revision of the original air
construction permit for Unit 3.” This notice states that “PSD preconstruction review is not

.triggered” and that “the Department did not conduct a new review for Best Available Control
Technology (BACT) nor make any changes to the prior BACT determinations.” Exhibit 1 to
-Seminole’s Motion to Dismiss Sierra Club Appeal as Moot (EAB Docket Item #34.3). This type
of notice (issued after the FDEP PSD program was fully approved by EPA) could correct such a
problem if it provides the opportunity for a party such as Sierra Club to perfect its right of review .
under the state law that is now a part of the approved implementation plan applicable to this type
of source. ' '
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IIl. CONCLUSION

As is described above, there do not appear to be any directly applicable regulations,
guidance or other documents discussing the jurisdictional issues in this unique situation of the
Seminole permit. The law does, however, support Regiori 4’s position that review by the EAB is
not appropriate in this circumstance. In addition, prior EPA interpretations support the view thaf[,.
-unless Florida confirms that it has issued a public notice for this permit under federal law and
also ensures that judicial review of FDEP’s permitting decision (and any administrative remedy
that must be exhausted to obtain that review) is available to Sierra Club, the permit issued to

Seminole will not be a valid PSD permit as a matter of federal law.
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